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2338 F.2d 618, certiorari denied 352 U.S.
881, 77 S.Ct. 104, 1 L.Ed.2d 81. 8See
Reynolds v, Wade, 9 Cir., 1957, 241 F.2d
208; Dyarv. McCandless, 8 Cir., 1929, 33
F.2d 578, 579. However, where the dis-
trict court completely determines there is
no right of action and intends to termi-
nate the litigation and the plaintiff ap-
peals, he thereby stands by his complaint
and an order dismisging the complaint is

final, Asher v. Ruppa, 7 Cir., 1949, 173
F.24 10. .
{3] The distriet court did not dismiss

the complaint as defendants argue, be-
cause it was a suit against the state in-
hibited by -the Eleventh Amendment to
the Constitution of the United States.
In ifts memorandum, the court, after
quoting from United States ex rel. Me-
Neill v. Tarumianz, 3 Cir., 1957, 242 F.24
191, 195, “that an action against a state
officer seeking to enjoin him from con-
duct authorized by a state statute is in
effect an action against the state
* % %7 gaid:

“In actiong of this nature it is the
duty of the court to determine
whether the action is precisely the
conduct allowed by statutory author-
ization or whether the actions taken
is tantamount to conduct outside the
scope of the statute. Since the com-
plaint alleges nothing. but conclu-
sions and does not state factg, this
court is unable to determine from
the complaint as filed that the acts
which were committed were com-
mitted outside of the authority
granted by State statute. For fail-
ing to state a cause of action the
complaint will be and the same is
hereby dismissed.”

Clearly by this statement the court did
not conclude thaf appellant had no right
of action, but only that there were not
sufficient facts alleged from which it
could be determined that a cause of ac-
tion was stated. - Therefore, we hold that
the district court did not intend to ter-
minate the litigation.

[4] It may be appellant cannot allege
" gufficient facts to entitle him to any re-
lief. This court held in People ex rel,
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Turnbaugh v, Bibb, 7 Cir., 1958, 252 F.2d
217, that Ill.Rev.Stat.1953, ch. 38, §§
820-82b is constitutional. Since no re-
sponsive pleading was filed appellant
should not be denied the opportunity to
file an amended complaint. Fed.Rules
Civ.Proc. rule 15(a), 28 U.8.C.A. See
Peckham v, Scanlon, 7 Cir,, 1957, 241 F.
24 761,

Furthermore, under the circumstances
appellant did not elect to stand on his
complaint by filing an appeal. Appellant
did not have the assistance of counsel
when the appeal was filed. When counsel
was appointed by this court, he immedi-
ately presented a motion to dismiss the
appeal because there was not a final
order. Defendants resisted the motion
and it was denied “without prejudice to
the right to renew the same. * * *7»
The appellant has in effect renewed this
motion. Since the appeal is not tdaken
from a final decision as required by 28
U.S.C.A. § 1291, this court lacks jurisdic-
tion, and the appeal is dismissed.

The court expresses its appreciation
for the services of John R. Worthington,
of the Chicago Bar, as court appointed
counsel,

W
© & KEY NUMBER SYSTEM
T

CITY OF THIBODAUX, Appellant,
: V.

LOUISIANA POWER & LIGHT COM-
PANY, Appellee,

No. 16370.

United States Court of Appeals
Fifth Circuit.

April 18, 1958,

As Amended and Modified on Denial of
Rehearing July 15, 1958,

Suit by city against power company
to acquire distribution faéilities situated
in area annexed to city, From an order



CITY OF THIBODAUZX v. LOUISIANA POWER & LIGHT COMPANY 775
Cite as 256 F.28 174

of the United States Distriet Court for
the Hastern District of Louisiana, J.
Skelly Wright, J., 153 F.Supp. 515, stay-
ing further proceedings in the suit un-
til state Supreme Court had been af-
forded an opportunity to interpret Louis-
iana statute, the city appealed. The
Court of Appeals, Jones, Circuit Judge,
held that the order staying further pro-
ceedings was a final judgment from
which an appeal could be taken.

Reversed and remanded.

1. Removal of Cases €=4

Under FFederal statute concerning
removal of actions from state courts, only
civil actions may be removed from a
state to a federal court. 28 U.B.C.A. §
1441.

2, Removal of Cases €24

Under Louisiana statute authoriz-
ing municipal corporation to expropriate
any light, gas or water works when neces-
sary for public interests and to petition
judge of state district court in which
property is situated praying that prop-
erty described be adjudged to municipal-
ity, expropriation suit authorized by
statute is a controversy between parties
and is a civil proceeding and may be
removed to federal district court where
diversity of citizenship and jurisdictional
amount are present. LSA-R.S, 19:101;
28 U.8.C.A, § 1441,

8. Courts €=405(12.10)

Order staying proceeding in suit
by city against power company seeking
to acquire electric distribution facilities
gituated in area annexed to city pending
construction of state statute by state su-
preme court was a final judgment from
which appeal could be taken. LSA-R.S.
19:101; 28 U.S.C.A. § 1441,

4. Courts €405(3.11)

The grant, or denial, of a stay in an
action that would have been a suit in
equity before fusion of law and equity is
not appealable, but if order is in an ac-
tion that would have been an action at
law before that time, it is appealable.
28 U.8.C.A. § 1291,

Theo. F. Cangelosi, Baton Rouge, La.,
Remy Chiasson, Thibodaux, La., Wollen
J. Falgout, City Atty., Thibodaux, La.,
Louis ¥. Claiborne, New Orleans, La,
for appellant.

J. Raburn Monroe, Andrew P. Carter,
Monroe & Lemann, Melvin I. Schwartz-
man, New Orleans, La., Harvey Peltier,
Peltier & Peltier, Donald Peltier, Thi-
bodaux, La., for appellee.

Before HUTCHESON, Chief Judge,
and TUTTLE and JONES, Circuit
Judges.

JONES, Cireunit Judge.

The City of Thibodaux, Louisiana, sup-
plied electrie current to consumers with-
in its territorial area. It extended its
boundaries and annexed an area which
had been suppl}ed with electric current
by the Louisiana Power & Light Com-
pany. The City brought a suit for ex-
propriation in a Louisiana District Court
against the power company seeking to
acquire the electrie distribution facili-
ties situate in the annexed area. The
City asserted that the power to con-
demn had been granted by a legislative
enactment of 1900 which provided:

“Any municipal corporation of
Louisiana may expropriate any elec-
tric light, gas, or waterworks plant
or property whenever such a course
ig thought necessary for the public
interest by the mayor and council of
the municipality. When the munici-
pal council cannot agree with the
owner thereof for its purchase, the
municipal corporation through the
proper officers may petition the
judge of the district court in which
the property is situated, deseribing
the property necessary for the mu-
nicipal purpose, with a detailed
statement of the buildings, machin-
ery, appurtenances, fixtures, im-
provements, mains, pipes, sewers,
wires, lights, poles and property of
every kind, connected therewith, and
praying that the property deseribed
be adjudged to the municipality upon
payment to the owner of the value of
the property plus all damages sus-
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tained in consequence of the expro-
priation. Where the same person is
the owner of both gas, electric
light, and waterworks plants, or of
more than one of any one kind of
plant, the municipal corporation may
not expropriate any one of the plants
without expropriating all of the
plants owned by the same person,

“All claims for damages to the
owner caused by the expropriation
of any such property are barred by
one year's prescription, running
from the date on which the property
was actually taken possession of and
used by the political corporation.”
L.S.A. Title 19, § 101,

Diversity of citizenship formed the basis
for removal to the United States District
Court.

The power company, among other
things, alleged in its answer that it had
a franchise to serve the area with elec-
tric current and that if the quoted stat-
utory provision be so construed as to
permit the expropriation of its property
it would be unconstitutional and invalid
as impairing the obligation of its fran-
chise contract and the taking of its prop-
erty without due process of law, In
addition to these questions arising under
the Federal Constitution, the appellee as-
serted that the Louisiana statute violated
four separate provisions of the Louisiana
Constitution. A pre-trial conference was
held. The district court concluded that
since the statute had not been construed
nor its validity passed upon by the Lou-
isiana courts, the proceedings in Federal

I. 28 U.8.C.A. § 1441,

2, Chieago Rock Island & Pacific B. Co. v.
Stude, 346 U.8. 574, 74 8.Ct. 280, 98 L.
Ed. 217; Village of Walthill, Neb. v.
Iowa Llectrie Light & Power Co., 8 Cir.
1956, 228 T.2d 647,

3. Searl v. School District No. 2, 124
U.8. 197, 8 8.Ct, 460, 31 L.Ed, 415;
Madisonville Traction Co. v. Saint Ber-
nard Mining Co., 196 U.8, 239, 25 8.Ct
251, 49 L Ed, 462.

4. Baltimore Contractors, Inc., v. Bodinger,
348 U8, 176, 156 8.Ct. 249, 99 L.BEd.
£233.
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court should be stayed until a decision
interpreting the Aet by the Supreme
Court of Louisiana could be obtained
through the Louisiana Declaratory Judg-
ment procedures. City of Thibodaux v.
Louisiana Power & Light Co., D.C., 153
F.Supp. 515. By the district court’s or-
der further proceedings were stayed un-
til the Supreme Court of Louisiana has
been afforded an opportunity to interpret
the Louisiana statute. The City appealed
from the stay order. The power company
has moved to dismiss the appeal on the
ground that the order is not a final judg-
ment and hence not appealable.

[1, 2] Under the Federal statute?l
only civil actions may be removed from
a state to a Federal Court. Although
some state condemnation proceedings
may not be, at every stage, removable
civil actions,? the expropriation suit au-
thorized by the Louisiana act is a con-
troversy between parties which is to be
submitted to a judicial tribunal for deter-
mination by an exercise of the judieial
power. Such proceeding is a civil action
and so may be removed where, as here,
diversity of citizenship and jurisdictional
amount are present.®

[3, 4] The qguestion is raised as to
whether the order is one from which an
appeal can be taken. The stay order
of the district court is not a final decision
under 28 U.S.C.A. § 12914 Is it then an
interlocutory order granting or denying
an injunction which is appealable under
28 U.B.C.A..§ 12927 1t is not an injunc-
tion in form, Whether or not it iz in-
junctive is a question which is not
without difficulty.5 We think that the

5. See Enclow v, New York Life Insurance
Co., 208 U.B. 379, 55 8.Ct. 310, 79 L.
¥d, 440; Shanferoke Coal & Supply
Corp. of Delaware v. Westchester Serv-
ice Corp., 293 U.S. 449, 55 8.Ct. 313,
79 L.Ed. 583; Ittelson v. Metropolitan
Life Insurance Co., 317 U.8. 188, 63 S.Ct.
163, 87 L.Ed. 176; City of Morgantown,
W.V¥a. v, Royal Insurance Co., 337 U.S.
254, 69 8.Ct. 1067, 93 L.Ed. 1347 ; Balti-
more Contractors, Inc., v. Bodinger, 348
U8, 178, 75 8.Ct. 249, 99 L.Ed. 233.
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rule as it has been evolved is as has been
thus stated:

“Amid the existing confusion of
decisions it is hard to proceed with
assurance; but we take it as now
setiled that the grant, or denial, of
a stay in an action that would have
been a suit in equity before the fu-
sion of law and equity is now not
appealable under § 1292(1) of Title
28 but, if the order is in an action
that would have been an action at
jaw before that time, it is appeal-
able.,” " Council of Western Electric
Technical Employees-National v.
Wesatern Electric Co., 2 Cir., 1956,
238 F.2d 893, 8948

The Supreme Court has had occasion
to congider the nature of condemnation
proceedings. It has said:

“The right of eminent domain al-
ways was a right at common law. It
was not a right in equity, nor was
it even the creature of a statute,
The time of its exercise may have
been prescribed by statute; but the
right itself was superior to any stat-
ute. 'That it was not enforced
through the agency of a jury is
immaterial; for many civil as well
as criminal proceedings at common
law were without a jury. It is
difficult, then, to see why a proceed-
ing to take land in virtue of the
government’s eminent domain, and
determining the compensation to be
made for it, is not, within the mean-
ing of the statute, a suit at common
law, when initiated in a court.”
Kohl v. United States, 91 U.S. 367,
23 L.Ed. 4497

6. See also Jewell v. Davies, 6 Cir.,, 1951,
192 F.2d 670; Ross v. Twentieth Cen-
tury-Fox Film Co, 9 Cir, 1956, 236 T
2d 632; Cuneo Press, Inc, v. Kokomo
Paper Handlers Union, 7 Cir., 1956, 235
¥.24 108; Bernhardt v. Polygraphic Co.,
Tne, 2 Cir., 1956, 235 F.2d 209.

7. The principle has been restated in Searl
v. School Distriet No, 2, 124 T.8, 197, 8
8.Ct. 460, 81 L.Ed. 415; Metropolitan
Railroad Co. v. Distriet of Columbia, 195
U.8. 822, 25 8.Ct. 28, 49 L.Ed. 219,
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The order entered by the district court
granted a stay in an action at law and
was an appealable order under 28 Us.
C.A. § 1292(1).

In an early and celebrated opinion by
Chief Justice Marshall it was said:

“Tt is most true, that this court
will not take jurisdiction if it should
not: but it is equally true, that it
must take jurisdiction, if it should.
The judiciary cannot, as the legis-
lature may, avoid a measure, be-
cause it approaches the confines of
the Constitution. * * ¥ With
whatever doubts, with whatever dif-
ficulties, 2 cage may be attended, we
must decide it, if it be brought be-
fore us. We have no more right to
decline the exercise of jurisdiction
which is given, than to usurp that
which is not given.” Cohens v.
Commonwealth of Virginia, 6 Wheat.
264, 404, 5 L.Ed. 2578

The doctrine announced in the foregoing
quotation was applied in a suit for ad-
judication of heirship under state law
A stay order to permit a determination
of the issue in the state court was held
improper. McClellan v, Carland, 217 U.S8.
268, 30 S.Ct. 501, 54 L.Ed. 762. Such
was the general rule prior to Erie-Tomp-
kins ® and such has been the general rule
since Erie-Tompkins.)® This general
rule, applicable in diversity cases, is not
without exceptions. In the case which
is, perhaps, the leading and most often
cited of the cases comprising the excep-
tiong, Railroad Commission of Texas v.
Pullman Co.,* an injunction was sought

8. Cf. Williams v. State of Georgia, 349
U.8, 375, 75 S.Ct. 814, 99 L.Ed 1161,

9. Trie Railroad Co. v. Tompkins, 304 U.S,
64, 58 S.0t. 817, 82 LEd. 1183, 114
ALR, 1487,

10. Meredith v, City of Winter Haven, 320
T8, 298 64 S.Ct. 7, 88 L.Ed. 9; Prop-
per v. Clark, 337 U.8. 472, 60 8.Ct. 1333,
03 L. Fqd, 1480, rchearing denied 338 U.8.
841, 70 S.Ct. 33, 94 L.BEd. 514.

11. 312 T.B. 496, 61 8.Ct. 643, 85 L.Ed
971,
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to restrain the enforcement of an order
of a state administrative body on the
ground that the order was not authorized
by the state law and was violative of
the Federal Constitution., The District
Court granted the injunction. The de-
cree was reversed. The Supreme Court
held that the District Court should have
stayed ifs hand, reserving its decision
but retaining its jurisdiction until a pro-
ceeding for a determination of the state
issues could be brought in a state court.
In an opinion by Mr., Justice Frank-
furter, the Court noted its reluctance to
decide constitutional questions and the
indecisiveness of Federal determinations
of questions of state law. In such a
situation, it was said:

“The reign of law is hardly pro-
moted if an unnecessary ruling of a
federal court iz thus supplanted by
a controlling decision of a state
court., The resources of equity are
equal to an adjustment that will
avoid the waste of a tentative deci-
sion ag well as the friction of a pre-
mature constitutional adjudication.”
312 U.8. 500, 61 S.Ct. 645.

Stressing the discretion vested in the
courts in equitable causes and announc-
ing the doctrine of abstention, the court
observed that,

“Thig use of equitable powers is
a contribution of the courts in fur-

12, QGilchrist v. Interborough Rapid Transit
Co., 279 U.8. 159, 49 8.Ct. 282, 73 L.Ed.
652; Railroad Commission of Texas v.
Rowan & Nichols Oil Co., 310 U.8. 573,
€0 8.Ct. 1021, 84 L.Ed. 1368; 811 U.8.
614, 61 S.Ct. 66, 86 L.Ed. 390, rehearing
denied 311 TS, 727, 61 8,Ct. 167, 85 L,
Ed. 473; Alabama Public Service Com-
mission v. Southern Railway Co., 341
U.8. 34, 71 8.Ct. 762, 95 L.Ed. 1002.

I3. American Federation of Labor v. Wat-
son, 327 U.8. 582, 66 8.Ct. 761, 90 L.Ed.
873.

t4. Spector Motor Service v. McLaughlin,
323 U.B. 10, 65 8.Ct. 152, 89 L.Ed.
101; Shipman v. Du Pre, 339 U.8. 321,
70 8.Ct. 640, 94 LEJ. 877; Govern-
ment and Civic Employees Organizing
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theringthe harmonious relation be-
tween state and federal authority
¥ % 27 31270.8.501, 61 8.Ct. 645.

In other cases the staying of suits
seeking injunctions to restrain the ac-
tion or threatened action by state admin-
istrative bodies has been approved or di-
rected.®® The same rule furnished the
guide to decision where an injunction
was sought to restrain the enforecement
of the Florida “Right to Work” con-
stitutional provision,’¥ where injunc-
tions were sought to restrain the en-
forcement of state statutes,’® and in a
suit for a declaratory judgment con-
struing and to enjoin the enforcement of
a city ordinaneel® A like result was
reached in a suit to quiet title and for an
injunction.'® The doctrine of abstention
was applied in a bankruptey proceeding
involving a question as to the extent of
the bankrupt railroad’s title to a right of
way.l” Bankruptey proceedings are in-
herently proceedings in equity.l®

The pattern is consistent. The cases
are usually equitable. In the Pullman
ease the principles of equity are declared
to be the basis of the doctrine of absten-
tion and these principles were reiterated
in the Fielderest Dairies opinion. In a
more recent case reference was made to
the Spector Motor Co., Fielderest Dairies,
Pullman and Magnolia cases, and of them
it was said:

Committee, C. I. 0. v. Windsor, 353 U.S.
364, 77T B.Ct. 838, 1 L.Ed.2d 894,

15. City of Chieagd v. Fielderest Dairies,
316 U.S. 168, 62 S.Ct. 986, 86 L.Ed.
1355, reversing 7 Cir., 122 F.24 132

16. Leiter Minerals, Inc.,, v. United States,
352 U.8. 220, 77 8.Ct. 287, 1 1L.Bd.24 267,
rehearing denied 352 U.8. 1019, 77 8.Ct.
553, 1 L.Ed.2d 560.

17. Thompson v. Magnolia Petroleum Co.,
309 U.B. 478, 60 8.Ct. 628, 84 L.Ed4.
876, 42 Am.Bankr Rep.,N.S., 216,

18. Local Loan Co. v. Hunt, 202 U.8, 234,
54 S8.Ct. 695, 78 L.Ed. 1230, 93 AL.R.
195, 24 Am.Bankr.Rep.,N.S,, 668; Tex-
as Co. v, Miller, 5 Cir,, 1947, 165 F.2d
111, certiorari demied 333 V.S, 880, 68
8.Ct. 911, 92 L.EAQ. 1155.
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“The ecases mentioned above where
this Court require submission of
single issues, excised from the con-
troversy, to state courts were cases
in equity. The discretion of equity
as to the terms upon which it would
grant its remedies in the light of our
rule to avoid an interpretation of the
Federal Constitution uniess neces-
sary was relied upon to justify a

departure from normal procedure.
* *® +*

“The submission of special issues
is a useful device in judicial admin-
istration in such circumstances as
existed in the Magnolia, Spector,
TFielderest and Pullman cases, supra,
but in the absence of special circum-
stances, [ Meredith v. City of Winfer
Haven] 820 U.8. at pages 236, 237,
64 S.Ct. at pages 11, 12, it is not to
be used to impede the normal course
of action where federal courts have
been granted jurisdiction of the con-
troversy.” Propper v. Clark, 337
U.S. 472, 491, 492, 69 S.Ct. 1333,
1344, 93 L.Ed. 1480,

While the doctrine of abstention has
been applied usually in equity cases, in-
cluding the Magnolia case in bankruptey,
it does not, of course, follow that equity
jurisdiction alone is enough to warrant
the use of the doctrine. Cf. Meredith v.
City of Winter Haven, supra. In the
Meredith case, where declaratory and in-
junctive relief was sought, it was stated:

“Mhe diversity jurisdiction was
not conferred for the benefit of the
foderal couris or to serve their con-
venience. Its purpose was generally
to afford to suitors an opportunity
in such cases, at their option, to as-
gert their rights in the federal rath-
er than in the state courts. In the
absence of some recognized publie

policy or defined principle guiding
the exercise of the jurisdiction con-
ferred, which would in exceptional
cases warrant its non-exercise, it has
from the first been deemed to be the
duty of the federal courts, if their
jurisdiction is properly invoked, to
decide questions of state law when-
ever necessary to the rendition of a
judgment. [Citing cases] When
such excepiional circumstances are
not present, denial of that opportun-
ity by the federal courts merely be-
cause the answers to the questions of
state law are diffieult or uncertain
or have not yet been given by the
highest court of the state, would
thwart the purpose of the jurisdie-
tional act. The exceptions relate to
the discretionary powers of courts of
equity. An appeal to the equity
jurisdiction conferred on federal dis-
trict courts is an appeal to the sound
diseretion which guides the deter~
minations of courts of equity. [Cit-
ing authority]. Exercise of that
discretion’ by those, ag well as by
other courts having equity powers,
may require them to withhold their
relief in furtherance of a recognized,

defined public policy.” Meredith v.

City of Winter Haven, 320 U.8. 228,

234, 235, 64 8.Ct. 7, 11, 88 L.Ed. 9.

The expropriation proceeding from
which this appeal stems is not one where
equitable jurisdiction and the discretion
incident to such jurisdiction are pres-
ent. Nor do we find present any such
exceptional circumstances as would re-
quire or permit the district court to de-
lay its determination of the case pending
a state adjudication of state issues.

The order of the distriet court is re-
versed and the cause is remanded,.

Reversed and remanded.



